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STATEMENT OF THE | SSUE

Whet her Respondent's intended award of the contract
arising out of Request for Proposal No. 09L04FP4 to Intervenor
is clearly erroneous, contrary to conpetition, arbitrary, or
capricious.

PRELI M NARY STATEMENT

On Novenber 12, 2004, the Agency for Persons with
Disabilities (Agency) posted its Notice of Intended Award to
award a contract to conduct additional reviews of prior
service authorizations for individuals enrolled in the
Devel opnmental Disabilities Home and Community-Based Services
wai ver program pursuant to Request for Proposal No. 09L04FP4
(the RFP). The Notice referenced the scores attributable to
the three proposals received. Intervenor, |Innovative Resource
Group, LLC, d/b/a APS Heal thcare M dwest (APS)Y was awar ded
t he hi ghest score and Petitioner, Maxinmus, Inc. (Mxinus),
received the second highest score. Petitioner tinely filed a
Petition for Formal Adm nistrative Proceedi ngs chall enging the
Agency's intended decision. The Petition for Fornal
Adm ni strative Proceedi ngs was forwarded to the Division of
Adm ni strative Hearings on or about Decenber 27, 2004. By

agreenent of the parties to extend the tinefrane as set forth



in Section 120.57(3), Florida Statutes, a formal hearing was
schedul ed for February 2 and 3, 2005.

On January 13, 2005, APS filed an unopposed Petition for
Leave to Intervene, which was granted.

The parties filed a Prehearing Stipulation. The parties
stipulated to the adm ssion of Joint Exhibits nunbered 1
through 9. At hearing, Petitioner presented the testinony of
Ri chard Zel znak, Lorena Ful cher, and Linda Davis.
Petitioner's Exhibits numbered 1 and 2 were admitted into
evi dence. Intervenor presented the testinony of David
Hunsaker and the deposition testinony of Richard Zel znak.

I ntervenor's Exhibit numbered 1, M. Zel znak's deposition, was
admtted into evidence. Respondent did not present wtness
testimony or exhibits.

A Transcript, consisting of two volunes, was filed on
February 9, 2005. The parties tinely filed Proposed
Recommended Orders which have been considered in the
preparation of this Recommended Order. All citations are to
Fl orida Statutes (2004) unless otherw se indicated.

FI NDI NGS OF FACT

Stipul ated Facts

1. 1In accordance with a 2001 | egislative mandate, the
Devel opmental Disabilities Program fornmerly part of the

Departnment of Children and Fam |y Services and now within the



Agency, established a requirenment for prior service

aut horization (PSA) reviews for individuals enrolled in the
Devel opmental Disabilities Home and Conmunity Based Services
wai ver (waiver).

2. Following a conpetitive procurenent process, Maxinmus,
Petitioner herein, was awarded a contract to provide PSA
reviews for persons satisfying certain selection criteria, and
rel ated services.

3. These PSA reviews ensure that services for which
rei mbursenment is provided under the waiver are based on
medi cal necessity.

4. Currently only those cost plans that neet certain
selection criteria are revi ewed.

5. A 2004 legislative mandate required the Devel opnent al
Disabilities programto expand the PSA programto review all
support and cost plans for the waiver, including those that do
not meet the selection criteria that trigger a PSA review
under the Agency's existing contract w th Maxi nus.

6. On or about October 13, 2004, the Agency issued
Request for Proposal No. 09LO04FP4- Agency for Persons Wth
Disabilities Prior Service Authorization Reviews (the APSAR
contract).

7. The RFP sought a vendor to serve as the contracted

provider to conduct the additional reviews required by the



2004 |l egislative mandate (the ASPAR Contractor). The RFP
proposals were to include responses to inquiries concerning
the qualifications and capabilities of each proposer, as well
as the proposed' s vendor's proposal for providing the
requested services (the technical proposal) and a separate
proposal setting forth the proposed vendor's costs for
provi di ng such services (the cost proposal).

8. Pursuant to the provisions of the RFP, the ASPAR
Contractor will be responsible for review ng these additional
support plans and cost plans in order to ensure that
i ndi vidual s recei ving waiver services receive nedically
necessary services to neet their identified needs.

9. Pursuant to the provisions of the RFP, the ASPAR
Contractor will be responsible for determ ning whether the
Devel opmental Disabilities programis the appropriate funding
source for the service(s) identified and shall recomend
alternative funding nmechani sns.

10. The RFP set forth evaluation criteria and a scoring
process in which a proposal could receive a nmaxi mum of 100
poi nts, 25 of which are attributable to the cost proposal.
The RFP states that "[t]he agency will attenpt to contract
with the prospective vendor attaining the highest total

price."



11. The deadline for subm ssion of proposals in response
to the RFP was Novenber 2, 2004.

12. The Agency received proposals fromthree prospective
vendors: APS, Maxinus, and First Health Services.

13. On Novenber 12, 2004, the Agency posted its Notice
of Intended Award of the APSAR contract to APS.

14. The Notice of Intended Award reflected the
prospective vendors' scores as follows: APS, 86.45; WMxinus,
82.06; and First Health, 71.52.

15. O its total score of 86.75, APS received 25 points
for its cost proposal as the prospective vendor with the
| owest total price.

16. On Novenber 16, 2004, Maxinmus tinely filed a notice
of intent to protest the Agency's intent to award t he ASPAR
contract to APS.

17. Maxinmus tinmely filed its formal witten protest, a
Petition for Admi nistrative Proceedings, with an acconpanyi ng
bond which satisfied the applicable statutory and RFP
requi renents.

Fi ndi ngs of Fact Based on the Evidence of the Record

18. APS has standing to intervene in this proceeding.
19. The APSAR contract being procured through the RFP is

a fixed price contract.



20. Lorena Ful cher is the Agency's procurenment manager
for the RFP. When the proposals were received, the Agency
screened each of them for conpliance with a |list of fatal
criteria set forth in Section 6.3.1 of the RFP. According to
Ms. Ful cher, the purpose of the initial screening was to
det erm ne whet her the proposals should go to a fornal
eval uati on process. No scoring or points were associated with
whet her a vendor net the fatal criteria. The Agency
determ ned that all three vendors net the fatal criteria.
Therefore, the three proposals were sent to an eval uation
comm ttee which was responsi ble for evaluating the technical
aspects of the proposals.

Fatal Criteria

21. Petitioner asserts that Intervenor did not satisfy
one of the mandatory requirenments of the RFP and, therefore,
its proposal should not have been forwarded for further review
and scoring by the evaluation commttee.

22. Section 5.4 of the RFP states that the mandatory
requi renents are described as "Fatal Criteria” on the RFP
rating sheet and that failure to conply with all mandatory
requirenments will render a proposal non-responsive and
ineligible for further eval uation.

23. Section 6.3.1 of the RFP is entitled, "Fatal

Criteria." One criterion reads as follows: "Did the proposal



document and describe at | east one year of experience in the
devel opmental disabilities field and with Honme and Community
Based Services waivers?"

24. According to Ms. Fulcher, the Agency | ooked at each
proposal in its entirety to determ ne that there was prior
experience with the sort of review that the Agency was trying
to procure with the RFP

25. Ms. Fulcher referenced several pages of Intervenor's
proposal relating to this criterion that the Agency revi ewed
in mking its determnation to send Intervenor's proposal to
t he eval uation comm ttee.

26. One such reference is contained on page 9 of
| ntervenor's proposal. That page references Intervenor's
experience with CGeorgia Medicaid since 1999. On page 84 of
| ntervenor's proposal, that experience is further described as
"Prior authorization and Concurrent Review for all Medicaid
services under the Rehabilitation Option to individuals with
ment al health disorders and/or devel opnental disabilities.
Speci al i zed projects include technical assistance to HCBS
Wai ver providers."

27. Intervenor was fornmed in the early 1990's and was
acquired by APS Healthcare in 2002. Intervenor's proposal

explains: "APS Mdwest is a wholly owned subsidiary of APS



Heal t hcare Bethesda, Inc. APS M dwest, fornerly known as
| nnovati ve Resource Group, was acquired by APS in 2002."

28. Petitioner argues that the Georgia experience should
not have been counted because it was experience acquired prior
to the 2002 acquisition of Intervenor. Specifically,
Petitioner argues that since the Georgia project has been
ongoi ng since 1999 and since Intervenor was not acquired by
t he APS parent conmpany until 2002, that Intervenor could not
have been the provider.

30. APS Healthcare, and its subsidiaries, including
| ntervenor, are managed as a single entity and nmany of their
services and resources are integrated. The evidence
establi shed that the resources of the APS fam |y of conpanies
are available in the performance of the contract.

31. Moreover, the undersigned is not persuaded that
| ntervenor was prohibited in any way by the | anguage of the
RFP or otherwi se, fromreferencing experience obtained by a
parent or related corporate entity prior to the 2002
acqui sition.

32. Intervenor's proposal contained references to other
experience which the Agency considered in determ ning that
I ntervenor's proposal net the one-year experience fatal
criterion at issue. These included experience obtained in

Pennsyl vani a, |daho, and other states in the devel opnental



disabilities field and with honme and community based services
wai vers.

33. The Agency's determi nation that Intervenor nmet the
"one-year" experience fatal criterion is supported by the
evi dence of record. The Agency's decision to forward
I ntervenor's proposal to the evaluation commttee was
appropriate. Any evaluation or scoring of the content of
Intervenor's representations was left to the evaluation
comm ttee.

The Cost Proposal s

34. Section 4.4 of the RFP reads in pertinent part as
fol |l ows:

The prospective vendor shall clearly
present in the cost proposal the total cost
for each deliverable as described in
Section 3.6, Task List. A pricing schedule
must be presented that indicates a unit
cost for each task to be perfornmed, wth
all task ampunts added for a grand total
cost for each deliverable.

The total cost of all deliverables will be
presented as the proposed total contract
ampunt. The cost proposal nust be bound
separately.

The vendor nust submt as supporting
docunmentation, a detailed |line-item budget
t hat delineates and constitutes all costs
contained in the proposed total contract
anount. The line-item budget shal
del i neate the nunmber and type of positions
that will be required to conplete the work
identified for each mpj or task, and

di screte associ ated expenses.

10



Further, Section 4.4 included a grid described as an "Exanple
Format of the Pricing Schedule." The RFP does not state that

a proposer mnust use the grid format provided in this section.

The grid includes colums marked "Unit Cost," "Number of
Units,” "Ampunt for Year 1," "Amount for Year 2" and "Anount
for Year 3." At the bottomof the grid, there is a line for a

"Total per year" and there is a line for the "Grand Total ."

35. APS used the grid format as shown in Section 4.4 of
the RFP. Below the grid, APS included a notation that reads:
"Pl ease note that costs are adjusted for years two and three
accordingly.” Following this notation are four "bullets" one
of which reads: "Unit cost for PSA reviews slightly increase
to reflect a 1-2% growth rate in years two and three.

However, if the nunmber of reviews significantly increase nore
than this amount, pricing would have to be adjusted
accordingly."

36. Petitioner argues that the |anguage of the above
referenced "bullet"” constitutes a contingent price, as opposed
to a fixed price as required by the RFP, and, therefore,

I nt ervenor should have received a score of zero for its cost
pr oposal

37. Section 6.3.3. of the RFP provides in pertinent
part: "Evaluating Cost Proposal s--The prospective vendor with

the | owest total price shall be awarded 25 points or 25% of

11



the maxi numtotal score.”™ Section 6.3.3 further provides that
the other prospective vendors would be awarded points by
dividing the | owest price by the prospective vendor's price
and then dividing the resulting percentage by four.

38. The Agency scored the cost proposal by the grand
total stated in each proposal. That is, the points assigned
for the cost proposals were based solely on the total price
proposed. According to Ms. Fulcher, the Agency ignored the
bul l ets for purposes of scoring the cost proposals because the
RFP was for a fixed price contract.

39. Petitioner Maximus submtted a total cost proposal
in the amount of $10,259,131. Intervenor APS subnitted a
total cost proposal in the amount of $7, 460, 615.

40. Accordingly, the Agency awarded |Intervenor 25 points
for submtting the proposal with the | owest grand total cost
of the three vendors, and awarded Petitioner 18 points for its
grand total cost.

41. There is nothing in the referenced "bullet"” in APS
proposal that inplies that the grand total m ght increase.

The "bullet" clearly references "unit costs" only. Moreover,
Section 4.3 of the RFP states that paynent method and pricing
wi Il be determ ned during negotiations. According to

Ms. Ful cher, the cost information requested other than the

12



total cost was to be used only for purposes of negotiating and
drafting the contract.

42. Petitioner argues that Intervenor's cost proposal
cont ai ned mat hematical errors that, if corrected, would
increase the total cost proposed. The difference between the
two proposals was $2,798,516. The evidence does not establish
that if the mathematical errors were corrected, Intervenor's
actual cost would have been higher than Petitioner's proposed
total cost. Further, Petitioner offered testinony specul ating
how I ntervenor's actual costs m ght be higher than those
reflected in Intervenor's proposal. Petitioner's speculation
in this regard is of no consequence. Mdreover, the contract
is clearly a fixed fee contract. The proposers, including
| ntervenor, are bound by the fixed total cost reflected in the
respective proposals.?

The Techni cal Proposals

43. Petitioner asserts that the Agency erroneously
scored its technical proposal, thereby depriving Petitioner of
poi nts that would have resulted in an award of the contract to
Petitioner.

44. The RFP required the vendors to submt seal ed
techni cal proposals separate fromthe cost proposals. In
contrast to the cost proposals, the scoring fornmula for the

techni cal proposals was not based on a rati o conparison of the

13



best proposal to the other proposals. Rather, the formula for
scoring the technical proposals provided that the total score
of each technical proposal would be divided by 48 to arrive at
a total percentage of 100 that was then converted into points.
Thus the formula for scoring technical proposals is not based
on a conparison of one vendor's proposal to the others, but is
based on how well each vendor did within a possible score of
36.

45. Section 6.3.4 of the RFP sets forth the fornula for

scoring the technical proposals:

The prospective vendor with the highest

rating in this section (36 points) shall be

awarded 75% (75 points) of the maxi num

possi bl e score. Other prospective vendors

are awar ded points using the follow ng

formula: The rating is divided by 48 to

determ ne the points awarded (36/48=75%
Section 6.3.4 of the RFP al so provided three exanpl es applying
the formula for awardi ng points to technical proposals, with
each exanple showing a vendor's points divided by 48.

46. The nunerator of the above formula was derived by
taki ng the average of the total points assigned by each of the
four evaluators, which was then divided by 48.

47. The average of the evaluators' scores for
Petitioner's technical proposal was 30.75. The average of the

eval uators' scores for the APS technical proposal was 29.5.

Accordi ngly, when the fornula was applied, Petitioner's

14



techni cal proposal score was 64.06 (30.75/48=64.06% and
I ntervenor's technical proposal score was 61.45
(29. 5/ 48=61. 45%) .

48. Petitioner argues that because it received the
hi ghest technical score of 30.75, it was entitled to 75 points
for its technical proposal

49. Petitioner, nor any other vendor, received a score
of 36, the highest possible score for the technical proposal
Because no vendor received the maxi mum possi bl e technical
rating of 36 points, no vendor was awarded the maxi num
possi bl e score of 75 points for the technical proposals. The
agency applied the fornmula to the three vendors in a
consi stent manner.

50. \While the wording of Section 6.3.4 is awkward, the
Agency's interpretation of that section is a reasonable one
that was applied equally to all vendors.

Petitioner's Proposal

51. Finally, Intervenor asserts that Petitioner's
proposal was non-responsive because it is dependant upon
Petitioner continuing to provide services under its existing
contract with the Agency. Petitioner's proposal was prepared
usi ng a nmet hodol ogy that contenpl ated all ocati ng sone costs to
its existing contract and sone costs to the contract solicited

by the RFP because Petitioner already has certain resources

15



t hat can be enployed to provide services in the solicited
contract.

52. There is no dispute that Petitioner holds a current
related contract. The Agency's determ nation that
Petitioner's proposal was responsive in this regard was
reasonable. How the costs are to be allocated was subject to
eval uati on and scoring by the evaluation commttee.

CONCLUSI ONS OF LAW

53. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter in this case
pursuant to Sections 120.569, 120.57(1), and 120.57(3),

Fl ori da Statutes.

54. Petitioner has chall enged the Departnent's proposed
agency action to award the APSAR contract to APS.

55. The burden of proof resides with the Petitioner.
The standard of proof in this proceeding is whether the agency
action was clearly erroneous, contrary to conpetition,
arbitrary, or capricious. § 120.57(3)(f), Fla. Stat.

56. The underlying findings of fact in this case are
based on a preponderance of the evidence. 8 120.57(1)(j),
Fla. Stat.

57. This de novo proceedi ng was conducted for the
pur pose of evaluating the action that was taken by the agency

in an attenpt to determ ne whether that action is contrary to

16



t he agency's governing statutes, the agency's rul es or
policies, or the RFP specifications. See 8§ 120.57(3)(f), Fla.

Stat., and State Contracting and Engi neeri ng Corporation v.

Departnent of Transportation, 709 So. 2d 607 (Fla. 1st DCA

1998) .

58. An agency action is capricious if the agency takes
the action without thought or reason or irrationality. An
agency decision is arbitrary if it is not supported by facts

or logic. Agrico Chemcal Co. v. State Departnent of

Envi ronnent al Regul ati on, 365 So. 2d 759, 763 (Fla. 1st DCA

1978).

59. Petitioner argues that the Agency's determ nation
that Intervenor nmet the "one-year experience" criterion is
arbitrary. However, the Agency's conclusion that Intervenor
denonstrated one-year of the requested experience is supported
by the facts as set forth above, and is not arbitrary.

60. Petitioner argues that the Agency's review of the
cost proposals was arbitrary and capricious in that it only
took into consideration the total costs opposed to a nore
detai |l ed exam nation of the cost proposals. However, Section
6.3.3 of the RFP, quoted above, clearly states that the
prospective vendor with the |lowest total price shall be
awar ded 25 points or 25% of the maxi numtotal score. Thus,

the scoring of the cost proposal was not arbitrary or

17



capricious or contrary to the requirenmnents of the RFP.

61. Petitioner argues that the Agency erroneously
applied the formula set out in Section 6.3.4 in scoring its
techni cal proposal. However, the RFP states that a score of
36 would receive 75 points. None of the prospective vendors
scored 36. Thus, the Agency's action in calculating the score
of the technical proposals was not contrary to the | anguage of
t he RFP.

62. The fornmula set forth in Section 6.3.4 of the RFP
was applied consistently to all three prospective vendor's
scores of the technical proposals, and, therefore did not give
a conpetitive advantage to any proposed vendor.

63. Petitioner has not shown that the Agency's proposed
action is contrary to the Agency's governing statutes, rules,
or policies, or that it is contrary to the RFP specifications.

64. Petitioner has not net its burden of proving by a
preponderance of the evidence that the Agency's proposed
action of awarding the contract to APS is clearly erroneous,
arbitrary, capricious, or contrary to conpetition.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons

of Law set forth herein, it is
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RECOMMVENDED

That the Agency for Persons with Disabilities enter a
final order dism ssing Petitioner's protest.

DONE AND ENTERED this 15th day of March, 2005, in

Tal | ahassee, Leon County, Florida.

Lten ) o

BARBARA J. STAROCS

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
1230 Apal achee Par kway

The DeSot o Buil di ng

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 15th day of March, 2005.

ENDNOTES

Y The Notice of Intended Award referred to sinply APS
Heal t hcare.

’/ At hearing, Petitioner also argued that Intervenor's cost
proposal was defective in that the grid containing Intervenor's
pricing schedul e does not include the unit cost and nunber of

units for years two and three of the contract. However,
Petitioner, in its Proposed Recommended Order, appears to have
abandoned that argunent. |In any event, the evidence does not

establish that this was a requirenment of the RFP
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
10 days fromthe date of this recomended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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